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THE INSURANCE LAW JOURNAL 


% NEGLIGENCE * 
(Other Than Automobile) 


Right to Participate in Hearing on Damages.—Even though 
a defendant is in default in pleadings he has a right to 
appear by counsel at a trial of the cause for the assessment 
of damages and to object to the introduction of evidence 
that is improper, and to participate in the trial, in an effort 
to minimize the damages. (Stockhaus v. The K. & G. Truck- 
ing Co., Ct. of App. of Ohio). . .§ 400,179. 


Demolition of Building.—The plaintiff who was injured when 
she fell on steps of a building being demolished, in order 
to recover damages, must introduce sufficient evidence to 
prove that the condition of the steps created an unreason- 
able risk to business visitors of which the defendants had 
knowledge. (Lewis-Kures, et al. v. Edward R. Walsh & 
Co., Inc., C. C. A., 2nd C.).. .§ 400,172. 

Duty Owed by Building Owner.—A directed verdict for the 
defendant was proper, in an action for personal injuries 
sustained as a result of the alleged negligence of the owner 
in the construction of his building, where no proof was 
presented that the plaintiff was induced to come upon the 
premises by either the express or implied invitation of the 
defendant. (McKernan v. Commonwealth Trust Co., N. J. Ct. 
of Errors and App.).. .{ 400,173. 


Ordinary Care Defined.—In an action to recover for injuries 
sustained in falling down stairs caused by torn carpeting, 
the jury was instructed that if they found that the plaintiff 
failed to use ordinary care, such failure would be negli- 
gence on her part. This instruction was not erroneous in 
that it assumed that the plaintiff was negligent, but merely 
stated a condition for a finding that the plaintiff was negli- 
gent. (Flint v. Loew’s St. Louis Realty and Amusement Corp., 
Mo. Supreme Ct.).. .§ 400,174. 

Liability of City.—A city is not required to keep its sidewalks 
in an absolutely perfect condition, and is not liable for 
slight or trivial defects, therefore an instruction authorizing 
a jury to find for the plaintiff if the sidewalk was defective 
was erroneous. (State ex rel. City of Jefferson v. Shain, et al., 
Mo. Supreme Ct.).. .§ 400,175. 

Defective Sidewalk.—A tenant is liable for injuries sustained 
as a result of a defective sidewalk in front of the leased 
premises because the failure to keep a sidewalk in repair 
constitutes negligence. (The Great Atlantic & Pacific Tea 
Co. v. Boyles, et al., C. C. A., 3rd C.).. . 400,176. 


Liability of Charitable Institution—A charitable organization 
is not exempt from responsibility in damages to persons 
injured through the negligence of its servants, where the 
relationship of the injured party to the charity is that of a 
non-beneficiary. (Andrews, Admx. v. Y. M. C. A., Ia. Su- 
preme Ct.).. .§ 400,177. 


Proximate Cause.—Where the plaintiff was injured by slipping 
on a railroad tie and did not attempt to account or give a 
reason for his foot slipping, the failure of the railroad to 
ballast the roadbed was not the proximate cause of his 
fall and injuries. (Gunn Coal Mining Co. v. Wilson, Ct. of 
App. of Ky.).. .§ 400,178. 

Malpractice.—Evidence of medical experts that the defendants 
did not use the approved methods of treatment following 
an operation, together with evidence of injuries sustained, 
was sufficient evidence of negligence to go to the jury. 
(Kirchner v. Dorsey & Dorsey, Ia. Supreme Ct.).. .§ 400,180. 


Passenger of Railroad.—Decedent announced that he was go- 
ing to New York, went to the station, stumbled near the 
train and was decapitated. Decedent had not purchased a 
ticket, but in his wallet was a ticket unlawful for him to 
use, and upon his person he was not carrying any money. 
A directed verdict for the defendant was improper, since 
there was sufficient evidence that decedent was a passenger 
upon the railroad premises to go to the jury. (Rothstein, 
et al. v. New York and Long Branch Railroad Co., et al., N. J. 
Ct. of Errors and App.).. .{ 400,181. 


Defective Hoisting Machine.—Where the plaintiff was injured 
by a hoist machine falling on him, a directed verdict for the 
defendant was proper, since the plaintiff failed to prove 
that the machine was defective in design, any weakness in 
its structural parts, and any inherent deficiency in the 
machine itself. (Smith, et al. v. International Hoist & Machine 
Co., N. J. Ct. of Errors and App.). . .{ 400,182. 


Swimming Pool.—It was improper to grant a non-suit in an 
action for damages for the death of a boy drowned in the 
defendant’s swimming pool, since the question of the negli- 
gence of the lifeguards, and whether or not this was the 
proximate cause of the death, presented a factual question 
for the jury. (Lipton, Admx. v. Dreamland Park Co., N. J. 
Ct. of Errors and App.).. .f 400,183. 


Jury Question.—Where the evidence adduced by the parties 
was conflicting, it presented a jury question and it was 
solely within the province of the jury to settle the disputed 
issues of fact under appropriate instructions from the trial 
court. (Tampa Electric Co. v. Lyons, Fla. Supreme Ct.)... 
{ 400,184. 


* LIFE x 


Reinstatement.—Insured died without having paid an assess- 
ment on his benefit certificate, but within the period pro- 
vided for reinstatement, all arrears were paid to the insurer, 
It was held, however, that the privilege of reinstatement 
was personal to insured, and the insurer was liable only for 
that money which it had received after insured’s death, 
(Sullivan et al. v. Mass. Catholic Order of Foresters, Mass. 
Supreme Jud. Ct.)... 500,131. 


Coverage of Policy.—Insured was walking upon a path three 
feet wide and forty feet in length leading from a highway, 
when she was struck and killed by an automobile. The 
accident policy provided that coverage extended to highway 
intersections only, and the place where insured met her 
death was not such a location. (Rodgers v. Commercial Cas- 
ualty Insurance Co., Ala. Supreme Ct.)...§ 500,134. 


Change in By-laws.—A judgment of the Supreme Court of the 
state of the insurer’s residence, upholding an amendment 
to the insurer’s by-laws and defining the rights of the policy- 
holders, is entitled to full faith and credit in a suit brought 
against the insurer in a foreign jurisdiction. (Reece v. The 
Security Benefit Assn., Mo, Supreme Ct.).. .{ 500,129. 


Waiver.—The defense to a suit on a life policy was a failure to 
make timely payment of a premium, resulting in a lapse 
of the policy. The insured argued that by accepting and 
cashing the check for the returned premium, and failing to 
make further payments, the insured “waived” any claims 
under the policy. The alleged waiver was of the very con- 
tract itself, and not being supported by a consideration, did 
not constitute an estoppel. (Pennebaker et al. v. North 
American Life Ins. Co. of Chicago, Ia. Supreme Ct.)... 
q 500,127. 


Change of Beneficiary.—There was sufficient evidence of undue 
influence to invalidate the attempted change in beneficiary, 
where it was shown that the insured’s mentality was affected 
by reason of his addiction to the drug habit. (Beatty v. 
Strickland, Fla. Supreme Ct.).. . 500,135. 


Apportionment of Benefits—The policy in suit provided that 
one year after the anniversary date next succeeding the 
receipt of proof of permanent disability, the insurer would 
pay insured one-tenth the face value of the policy. Insured 
made proof by disability, but died before the anniversary 
date. His personal representative was allowed a recovery 
of the benefits which had accrued to the date of death. 
(N. Y. Life Ins. Co. v. Kincaid, Fla. Supreme Ct.). . . 500,132. 


Period of Grace.—Insured was in default of premiums due on 
March 25th when he was killed on April 2nd. The bene- 
ficiary claimed the right to proceeds under a thirty day 
grace clause. The policy was not in default because the 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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period of grace ran from March 25th, since to hold other- 
wise would mean that the period began to run before the 
premium was due. (Pacific Mutual Life Insurance Co. v. 
Sutherland, et al., Ky. Ct. App.) . . .J 500,133. 


Waiver of Forfeiture.—Where the policy specifically stated the 
restrictions on the agent’s authority, it was held that the 
insurer was not bound by its soliciting agent’s waiver of a 
forfeiture. (Cauthen v. Metropolitan Life Ins. Co., S. C. 
Supreme Ct.).. .] 500,130. 


Fraudulent Representations.—The application for insurance 
was made by the daughter of the insured, and at the in- 
stance of the insurer’s agent, was signed in the name of 
the mother. The daughter stated that her mother had been 
ill, but did not believe the illness to be serious. Whether 
these misrepresentations were made with an actual intent 
to deceive, was held to be a question for the jury. (All 
States Life Ins. Co. v. Stricklin, Ala. Supreme Ct.). . .] 500,128. 


*% AUTOMOBILE * 


Policy Coverage.—An automobile liability policy does not 
cover loss caused by escaping gas which was being carried 
on a truck covered by the policy. The hauling of such gas 
was not contemplated at the time the insurance contract 
was entered into, although it was known to the agent when 
the policy was renewed. The court held that neither estop- 
pel or waiver may be invoked to extend the coverage of the 
policy. (Carnes & Co. v. Employers’ Liability Assurance 
Corp., U. S. C. C. A., 5th C.) 7 700,499)....An indorsement 
on a policy providing for liability for loss through the 
operation of the jitney insured was held to overcome a 
limitation in the policy to the effect that the policy should 
be operative only when the jitney was used for transporting 

ersons for hire. (Travelers Mutual Casualty Co. v. Thorns- 
ury, Ky. Ct. App.). . .] 700,502. 


Conscious Suffering.—Introduction of hospital records into 
evidence showing the condition of the deceased after he was 
brought to the hospital, and until the time of his death, 
warranted the jury in finding that he suffered consciously, 
and the question as to damages allowable for such was 
properly left to them. (Allison et al., Adm’rs v. Sessa, Mass. 
Sup. Jud. Ct.). . . J 700,530. 


Conditions on Delivery of Policy—Where a new policy which 
a broker had written was delivered by an agent to the 
named insured contrary to instructions, the policy was held 
to be inoperative, delivery being void, and the old policy 
was held not to have been cancelled. (McCabe v. Hartford 
Accident & Indemnity Co., N. H. Supreme Ct.)...{ 700,495. 


Gross Negligence.—Plaintiffs were riding in the defendant’s 
car which was being used in a rally, when the car stalled. 
The court found that the defendant was not guilty of gross 
negligence in rocking the car in an attempt to make it start, 
thereby causing it to start by itself and proceed down the 
Street where it crashed into a pole. (Peace v. Gabaurel, 
Mass. Sup. Jud. Ct.).. .[ 700,522. 


Accident Policy—Deceased’s car went over an embankment 
and stopped about 53 feet from the canal in which his body 
was subsequently found. The facts tended to prove that he 
walked away from the car after it stopped. A policy cover- 
ing injuries sustained through the wrecking of any auto- 
mobile in which he was riding or through his being thrown 
from such an automobile was held to be inoperative. 
(Independence Insurance Co. v. Blandford’s Adm’x, Ky. Ct. 
App.). . .] 700,504. 


Truck Parked on Highway.—Where the defendant was negli- 
gent in leaving his truck parked on a highway without 
sufficient space for traffic to pass and without the necessary 
flares and lights, he was held liable to the surety of the 
employer of the deceased for an amount paid by the surety 
under the Workmen’s Compensation Act. (Western Cas- 
ualty & Surety Co. v. Shafton, Wis. Supreme Ct.). . .] 700,496. 
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Pedestrian Struck by Truck.—Plaintiff was crossing the street 
when she came into contact with the defendant’s truck. 
She did not see the truck and the driver thereof did not 
see her. Her leg was pinned under one of the wheels when 
the truck stopped. The defendant was held to be negligent, 
but the plaintiff was precluded from recovering because she 
was found to have been contributorily negligent. (Muse v. 
Page, Conn. Supreme Ct.).. .J 700,506. 

Contributory Negligence.—Plaintiff was injured when the de- 
fendant’s train hit his truck while he was driving across the 
tracks. The court held that his view being clear for about 
a half a mile, had he stopped, looked and listened as he 
was required to do, he would have seen the train. His 
contributory negligence barred any recovery. (Baltimore & 
Ohio Rd. Co. v. Muldoon, U. S. C. C. A., 3rd C.).. . 700,535. 

Conflicting Evidence.—A collision occurred when the de- 
ceased’s car was struck by the defendant’s truck. Evidence 
as to whether the deceased was pulling away from the curb 
or was attempting to turn around in the street, and as to 
whether or not the driver of the truck was acting within 
the scope of his employment, was conflicting and was 
properly left to the jury. A new trial was awarded because 
of errors in instructions and admission of testimony. 
(Home Laundry Co. v. Cook, Ky. Ct. App.)... 700,518. 

Intersection Collision.—Defendant’s trolley and the car in 
which the plaintiff was riding collided at an intersection 
when, after slowing down, the motorman on the trolley 
increased his speed upon entering the intersection. The 
jury found for the plaintiff and such judgment was affirmed. 
(O’Donnell v. Market Street Ry., Cal. App. Ct.) . . .§ 700,509. 

Insurer Garnisheed.—An insurer is subject to garnishment 
proceedings where the amount of the claim is made certain 
by judgment against the insured in the lower court. No 
additional notice of the garnishment proceedings need be 
given the insured, who is already a party to the action. 
(Zimel v. The Illinois National Casualty Co., Ill. Supreme 
Ct.).. .§ 700,536. 


U-Turn on Highway.—The driver of the defendant’s car made 
a u-turn on the highway under the direction of the owner. 
He had pulled off the road before beginning to turn and the 
plaintiff had seen his maneuvers from some distance. The 
court instructed the jury as to the plaintiff’s right to a 
presumption of freedom from fault, but gave no similar 
instruction on behalf of the defendant. For this reason the 
judgment for the plaintiff was reversed. (Clary v. Lindley, 
Cal. App. Ct.)...{ 700,510. 

Proximate Cause.—Plaintiff was forced to drive far onto the 
side of a loose gravelled road by the defendant’s truck, 
which came from the opposite direction.: When the plain- 
tiff tried to pull back, feeling the edge of the road give way, 
he lost control of the car, proceeded diagonally across the 
road and went down the embankment on the other side. 
The court held the case should have gone to the jury on 
the questions of negligence and proximate cause and the 

ranting of a peremptory instruction in favor of the de- 
endant was error. (Hogge v. Anchor Motor Freight, Ky. 
Ct. App.).. .¥ 700,519. 

Derrick Leg on Highway.—The plaintiff claimed that the der- 
rick leg, with which his car had collided, was the property 
of the defendant and had been lost off his truck which had 
just gone over the highway. It was admitted by the driver 
that the leg was part of his load, and when the truck was 
examined at the time the driver put the leg thereon, the 
load chains were loose and the truck carried similar mate- 
rial like the leg. The jury’s finding for plaintiff was affirmed. 
(Champlin Refining Co. v. Crisp., Okla, Supreme Ct.)... 
q 700,512. 


Deceased Walking on Shoulder of Road.—Where the plaintiff’s 
witness, who was with the deceased at the time of the 
accident, testified that the deceased was walking on the 
shoulder of the road when he was hit, the jury was war- 
ranted in finding for the plaintiff. (Jones et al. v. Jordan, 
Adm’r, Tenn. Supreme Ct.)...J 700,537. 





owen 


THE INSURANCE LAW JOURNAL 


RA ONTENIENTE IG eR Se RR RE RNR 


Lights Required on Trailer.—A statute stipulating what type 
of lights are to be carried on automobiles and on trailers, 
when attached to automobiles, should be construed so as 
to give effect to the entire act. (Spurrier v. Mallauf, Okla. 
Supreme Ct.).. .§ 700,514. 


Amount of Verdict.—Plaintiff appealed from a verdict in his 
favor because no proper allowance was made for his loss 
of time on account of his injuries. Error was alleged in the 
admission of certain evidence, but the court held that such 
error was corrected by an instruction to the jury and the 
verdict was affirmed. (Spillers v. Mo. K. & O. Coach Lines, 
Okla. Supreme Ct.) J 700,511....In an action for the wrong- 
ful death of the plaintiff’s spouse, a verdict for $30,639.50 
was held excessive and reduced to $13,750. Deceased had a 
life expectancy of 37.43 years, contributed from $50 to $60 
a month to the support of his family and had a wife and 
two children totally dependent upon him. (Oklahoma Trans- 
portation Co. v. Martin, Okla. Supreme Ct.) ¥ 700,513....A 
question of fact as to the adequacy of a verdict is not re- 
viewable on appeal from an order made on a new trial. 
(Palma v. Raez, Mass. Sup. Jud. Ct.).. .§ 700,521. 


Defect in Road.—A county is liable for allowing a defect of 
which it had notice to remain in a highway. Plaintiff's 
car had slipped off the road that had been partly washed 
away and had collided with another car when an attempt 
was made to bring it back onto the hard surface of the 
road. (Morgan v. Greenville County, S. C. Supreme Ct.)... 
{| 700,497. 


Pedestrian Run Down.—Where the plaintiff was hit by the 
defendant’s car when he was crossing a street in a direct 
course at a corner, the jury found for plaintiff. The com- 
pany which had sold the car to the defendant under a 
conditional sale contract on the day before the accident 
was held liable, since the provisions relative to registration 
of transfer of title with the department of motor vehicles 
had not been complied with. (Guillat v. Hagman, Cal. App. 
Ct.) § 700,508....On a second trial in an action for damages 
for injuries received when the plaintiff was hit by a car 
alleged to have been owned and operated by the defendant 
through his agent, the plaintiff introduced excerpts from 
the testimony of the driver of the car taken at the former 
trial. The admission of such testimony was held error and 
the cause was reversed and remanded. (Collins v. Leahy, 
Mo. Supreme Ct.).. . 700,520. 


Dust Cloud.—Plaintiff was walking along the side of a road 
when she was struck by the defendant’s car. Another car 
had raised a dust cloud which obscured the vision of both 
the plaintiff and the defendant. The jury found for the 
plaintiff on the issue of contributory negligence. Refusal 
to direct a verdict for defendant was proper. (Peno v. 
Bushey, Vt. Supreme Ct.) .. . J 700,498. 


Gratuitous Undertaking.—Defendant started her car while the 
plaintiff was in the act of entering. Two other persons had 
entered the car and the defendant thought that the plaintiff 
had also entered. The court held that the act of the de- 
fendant in starting the car was a part of the gratuitous 
undertaking she had entered into with respect to the plain- 
tiff. (Head v. Morton, Mass. Sup. Jud. Ct.).. .§ 700,523. 


Fog Obscuring Visibility —Plaintiff was a passenger in a car 
which: collided with the defendant’s car coming from the 
opposite direction without lights. In an action for the in- 
juries sustained, the jury found for the plaintiff and the 
court affirmed such finding since the plaintiff was not negli- 
gent either in being in the car or in failing to require the 
driver to stop. (Rabinold v. Hutt, lowa Supreme Ct.)... 
q 700,515. 


Registration of Vehicle.—Plaintiff registered his car in a name 
which he commonly used and was known by. The court 
held this to be a legal registration. (Bridges v. Hart, Mass. 
Sup. Jud. Ct.).. . 700,524. 


Loan of Vehicle.—Defendant loaned the car in question to an 
employee who brought it into the state contrary to the 
registration laws of the state where the defendant was 
domiciled. The court held that the automobile was a tres. 
passer and that the operator would be liable to the plaintiff 
for injuries sustained, provided the plaintiff had exercised 
due care, but that the defendant was not liable. (Strogof 
v. Motor Sales Co., Inc., Mass. Sup. Jud. Ct.).. . 700,527. 


False Testimony.—An instruction to the jury that if they be 
lieved that any witness testified falsely as to any material 
point, they could disregard all of that witness’ testimon 
was held to be error. (Abraham et al. v. Wilson & Co. et al 
N. J. Ct. Err. & App.)...9700,541. 


Control of Car.—Where the plaintiff owned a car, but was 
shown to have exercised no control over the manner of its 
operation, the negligence of her son who drove the car did 
not bar her recovery. (Sanjean v. Hyman, Mass. Sup. Jud, 
Ct.).. . 700,526. 


Negligence—Proximate Cause.—Where there is evidence of 
negligence on the part of each party, unless the negligence 
of one is shown to be the sole proximate cause of the colli- 
sion, both are liable. Since the jury’s finding for the de 
fendant was against the weight of the evidence, the judge 
did not err in granting a new trial. (Nichols v. Rothkop 
Fla. Supreme Ct.).. .f 700,533. 


Admission of Evidence.—In action for personal injuries sus- 
tained, it was error to exclude a statement by the plaintiff 
that the accident was not the fault of one defendant merely 
because such statement was not under oath. (Jackson 4, 
Deckman, N. Y. App. Div.).. . 700,500. 


Reasonable Care.—Plaintiff, a twenty-months old child, was 
hit by the defendant’s truck when it was driven up a drive- 
way alongside of the house. The child had been left on the 
lawn by its mother, and the court held that had the defend- 
ant used reasonable care he should have seen the child and 
avoided the accident. (D’Ambrosia v. Brest, Mass. Sup. Jud, 
Ct.).. .§ 700,529, 


Trainman Killed.—A railroad was not liable for the death of 
its employee who was one of a crew engaged in switchin 
cars. The sole cause of the accident was the negligence 0 
a truck driver who failed to stop at the crossing where the 
cars were being switched, although warnings were given. 
(Galicich v. Oregon Short Line Rd. Co., Wyo. Supreme Ct.) 
.. .§ 700,501. 


Fire Engines.—A city is not liable to a plaintiff for injuries 
sustained when he stepped into the path of a fire engine, 
where the evidence shows that the plaintiff was contrib- 
utorily negligent in so doing. (Bryan v. City of Chicago, 
Ill. Supreme Ct.).. .§ 700,503. 


Res Judicata—In an action against both employer and em- 
ployee on account of the negligence of the latter in driving 
a car while in the course of his employment, the employer 
alone contested and a nonsuit was granted. Judgment was 
entered against the defaulting employee. In a subsequent 
action against the employer, the court held that such judg- 
ment is not res judicata as to the question of injuries and 
damages. (Holman v. Metropolitan Life Ins. Co., N. J. Ct 
Err, & App.).. .7 700,540. 


Settlement.—Where the injured’s employer settled with the 
employee after being notified of the plaintiffs’ claims for 
medical services furnished the employee, it violated the 
statute regulating such claims. It must now account to the 
plaintiffs for their services. (Buchanan v. Beirne Lumber Co., 
Ark, Supreme Ct.).. J 700,542. 


Railroad’s Liability —A statute provided that a railroad should 
be liable for injury caused through the operation of its 
trains unless it could show that its agents had been in the 
exercise of due care. An instruction that the statute raised 
a presumption, always, that the injury was caused by the 
railroad’s negligence, was held erroneous. (Atlantic Coas 
Line Rd. Co. v. Voss, Fla. Supreme Ct.). . .[ 700,532. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





